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absence of wilful or wanton negligence. Bjornquist v. B. &• A. R. Co., 185 
Mass. 130; Chicago T. T. R. Co. v. Gruss, 200 111. 195. In some jurisdictions, 
however, a higher degree of care is required. McClanahan v. V. S. <S-» R. Co. , 
in La. 781 ; Corbett v. 0. S. L. R. Co., 25 Utah 449. It is held in Nolan v. N. 
Y., N. H. <S-» H. R. Co., 53 Conn. 461, and Kansas City, Ft. S. &* M. R. Co., 
66 Fed. 115, that the railroad is under no obligations to make its track safe for 
trespassers; while in the very recent case of Ash-worth v. S. R. Co., 116 Ga. 
635, it is stated that the railroad is not absolutely relieved from anticipating 
their presence. But it is generally agreed that the railroad owes them no 
duty until their peril is discovered. Johnson v. C, St. P., M. &* O. Ry. Co. 
123 Iowa 224; Goodman's Adm'r v. L. 6>» TV. R. Co., 25 Ky. L. R. 1086. 
It is necessary to show actual knowledge on the part of the railroad. Erie R. 
Co. v. McCormick, 69 O. St. 45. A trespasser cannot complain of a failure to 
give warning upon approach to a crossing, Davis' Adm'r v. C. &> O. R. R. 
Co., 25 Ky. L. R. 342; nor that the speed was in violation of a city ordinance. 
III. Cent. R. R. Co. v. Eicher, 202 111. 556. When, as in the present case, 
there is an entire failure to warn, recovery is usually allowed. Mitchell v. B. 
Sr~ M. R. R. Co., 68 N. H. 96; Central R. &• B. Co. v. Vaughan, 93 Ala. 
209; contra. Hale v. C. <3~» G. Ry. Co., 34 S. C. 292. 

Statute of Frauds — Evidence. — Charlton v. Columbia Real Estate 
Co., 6 Atl. 192 (N, J.). — Held, that a signed but undelivered lease may be 
given in evidence to prove an agreement upon the details of a lease pursuant 
to one of the terms of a previously signed memorandum in writing of an oral 
agreement for a lease; and if the previous memorandum of agreement for a 
lease and the signed but undelivered lease, taken together, show a completed 
agreement upon the terms of a lease, the statute of frauds is satisfied, and 
specific performance may be decreed. Dixon, Garrison, Swayze and Gray, 
JJ., dissenting. 

A complete contract binding under the Statute of Frauds may be 
gathered from letters, writings, telegrams, etc., between the parties, relating 
to the subject matter of the contract, and so connected with each other that 
they may fairly be said to constitute one paper relating to the contract. 
Beckwithv. Talbot, 95 U. S. 289; Ridgway v. Wharton, 6 H. L. Cas. 238. 
But authorities disagree as to the operation of an undelivered deed, some 
declaring such an instrument to be insufficient as a memorandum under the 
statute. Freeland v. Charnley, 80 Ind. 132 ; Parker v. Parker, 1 Gray 409. 
Others hold the contrary, provided the deed contain the terms of agreement. 
Griel v. Lomax, 89 Ala. 420; Thayer v. Luce, 22 Ohio 62. An undelivered 
deed, however, may be read in connection with other documents to supply the 
description of property. Leonard v. Woodruff, 23 Utah 494; Jenkins v. 
Harrison, 66 Ala. 345. 

Taxation— Transfer — Debts— Situs.— In re Daly's Estate, 91 N. Y. 
Supp. 858. — Held, that debts due within the state from solvent debtors, which 
are converted into money therein and must of necessity be enforced in the 
jurisdiction of the state, or not at all, are property within the state and are 
taxable according to the transfer tax act (Laws 1896, c. 908, § 220). Ingraham, 
J., dissenting. 

It is a general rule of law, based upon a legal fiction, that personal 
property attends the owner and has its situs at his domicile. Preston v. 
Boston, 12 Pick. 7; In re Euston's Will, 113 N. Y. 178. In modern times this 
rule has yielded more and more to the law of the place where the property is 
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kept and used. Green v. Van Buskirk, 5 Wall. 307; Walworth v. Harris, 129 
U. S. 355. So, for purposes of taxation, personal property may be separated 
from the owner, and he may be taxed on its account at the place where it is, 
although not the place of his domicile. R. R.v. Penn. {State Tax on Foreign 
held Bonds), 15 Wall. 300; In re Romaine 's Estate, 127 N. Y. 80. So the situs 
of money on deposit in a bank has been held to be in the state where the de- 
posit is. In re Romaine' s Estate, supra ; State v. Hamlin, 86 Me. 495. And 
the situs of a corporation may determine the situs of its stock, without re- 
gard to the locality of the stock certificates. Young v. South Tredegar Iron 
Co., 85 Tenn. 189. But the situs of a debt has long been held to be the domi- 
cile of the creditor. Cooley, Tax., pp. 14, 15 ; Kirtland v. Hotchkiss, 100 U. S. 
496. Such is the New York rule. In re Bronson, 150 N. Y. 1. But a trans- 
fer depends on the laws of the state, not because of any theoretical specu- 
lation concerning the whereabouts of the debt, but because of the practical 
fact of its power over the person of the debtor. R. R. v. Sturm, 174 U. S. 
710; Blackstonev. Miller, 188 U. S. 189. 

Torts — Infants — Damages — Earning Power.— Porter v. Del. L. & W. 
R. Co., 134 Fed. 155. — Held, that where in an action for injuries by an 
unemancipated infant, it appeared that she would fully recover before she 
became of age, she was not entitled to damages for loss of earning power. 

In an action by a child against a railroad it may recover for diminished 
earning powers after it becomes of age, Ft. Worth 6-» D. C. Ry. Co. v. 
Robertson, 14 L. R. A. 781 ; and the amount of damages it is to be allowed is 
a question for the judgment and conscience of the jurors guided by circum- 
stances. Rosencranz v. Lindell Ry. Co. , 108 Mo. 9 ; but recovery cannot be 
had by plaintitt for diminished capacity to earn during minority, for such 
earnings belong to the father. Tex. <3-» P. Ry. Co. v. Morin, 66 Tex. 225. 
It is error to instruct the jury that the infant's lessened earning power is an 
element of damages, unless limited to the time from which the child would be 
entitled to his own earnings. Chicago Ry. Co. v. Krayenbuhl, 65 Neb. 889. 

Trial — Instructions — Opinion of Court. — Bishop v. State, 84 S. W. 
707 (Ark.). — After the jury had been out for some time they announced that 
they could not agree, when the court said: " I always have an opinion of the 
facts of a case, but it is not my province to indicate my opinion to you. It is 
your exclusive province to settle the fact, and mine to declare the law. 
However, I will say that if you agree upon the defendant's guilt, and are not 
able to agree upon the punishment, you may leave that to be fixed by me." 
In a few minutes the jury found verdict of guilty. Held, that such state- 
ment by the court was reversible error. Hill, C. J., and Riddick, J., dis- 
senting. 

The old common law rule that it is competent for a judge to give his 
opinion of the weight of any part or the whole of the evidence in a cause being 
tried before it, provided thejiltimate decision of the facts be left to the jury, 
is still followed in the English courts, the U. S. courts, and those of some 
states. Belcher v. Prittie, 4 M. & Scott 295 ; Carver v. Jackson, 4 Pet. 89 ; 
Church v. Rouse, 21 Conn. 167. But in most states this rule has been 
changed by constitution or statute forbidding the court to express an 
opinion as to the weight and sufficiency of evidence. The purpose is to keep 
unimpaired the province of the jury. Muller v. Stewart, 24 Cal. 502; 
Frame v. Badger, 79 111. 441 ; Com. v. Larrabee, 99 Mass. 412. 



